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“DAC6” or the 6th Directive on the Administrative Cooperation between EU
Member States aims at improving the functioning of the internal market by
discouraging the use of aggressive cross-border tax planning arrangements.

In a nutshell, the directive requires intermediaries (such as financial
institutions) — or in certain circumstances the taxpayers themselves (such as
the leasing companies) — to report any advice and/or implementation of a
cross-border arrangement of potentially aggressive tax planning to the local
tax authorities. The presence of such aggressive tax planning is evaluated on
the basis of certain objective indicators (called “hallmarks”). Some of these
hallmarks only become relevant if one of the arrangement's primary
motives is to obtain a tax advantage. Others will just be reportable based on
specific indications that a party is (supposed to be) aware of.

For further general information, please consult the first issue of our DAC6
Briefings ("Introduction of a Mandatory Disclosure Obligation") or visit the

page on our website. This Briefing builds on the general
knowledge of previous issues, with a focus on what these rules mean for
aircraft finance transactions.


http://www.twobirds.com/InFocus/DAC6.html

Key hallmarks for aircraft
finance transactions

A C.1. D.2. E.2.
Stan dg&ize d Cross-border C.2. Non-transparent Transfer of

payments Double dip beneficial substantial

documents/ structures (low/no tax, ..) ownership functions/assets

Hallmark A.3. targets arrangements with Hallmark C.1. targets a number of cross-
standardised documentation or on the border payments to associated recipients
basis of a standardised structure. that are resident in tax favourable

jurisdictions, not resident for tax
purposes in any tax jurisdiction, or
resident in a non-cooperative jurisdiction
(according to EU or OECD).

Hallmark C.2. targets arrangements whereby =~ Hallmark D.2. targets arrangements
a deduction for the amortisation of the same involving non-transparent legal or
asset is claimed in more than one country: the beneficial ownership chains.

so-called double-dip. There are three main conditions:

For instance, in the hands of the legal owner or

lessor, and of the beneficial owner or lessee; or

both by the head office and by its permanent

establishment). - they are established in another jurisdiction
than that of the UBO; and

- the UBO is made unidentifiable

Even though standard practice and not motived
by tax reasons, these conditions are quite often
met when using trusts in a jurisdiction which
has not implemented a UBO register for such
type of entities.

- the use of persons/structures not carrying
on substantive economic activity;

Hallmark E.3. targets arrangements, again
intra-group, involving the transfer of
functions, risks or assets as a consequence
of which the transferor’s projected EBIT over
a period of 3 years is going to be less than
50%, had he not transferred those functions,
risks or assets.

Note: The above list is certainly not exhaustive for aircraft finance transactions, but rather a list of what
are likely the most common hallmarks that will have to be monitored.
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How does this translate to
aircratt finance activities?

When looking at a typical aircraft finance transaction involving the assignment and novation of an
existing lease, as well as the granting a new security, a number of hallmarks could be triggered.
Some of these hallmarks also require there to be a tax advantage motive, so an intermediary would
need to consider each of these factors to determine whether a report is required.

Owner New Owner Trust

(Ireland) (Ireland)
: Lenders /

‘r Beneficiaries

(US, Cayman, ...)

Security Trustee
Lessee (US, IE, ...)

By way of example, the assignment of an aircraft or engine to an SPV for ring-fencing purposes is
set up in a standardized structure, and should therefore be considered for DAC6 purposes if the
SPV 's residence is chosen primarily for the favourable tax treatment of the SPV in that jurisdiction
(e.g. low income taxation and very short depreciation of aircraft).

If the aircraft or engine is transferred between (associated) single asset SPVs for refinancing
purposes, the hallmark regarding the transfer of substantial assets could be triggered. Such transfer
would result in 50% decline of EBIT and would therefore fall within the rules. There is no
requirement for a tax avoidance motive where this hallmark applies.

Structures which result in an aircraft being eligible for amortisation in two jurisdictions at the same
time (for instance in the lessor-lessee relationship), i.e. so called "double dip" arrangements may
require disclosure.

Finally, parties should also keep an eye out for trusts located in jurisdictions that do not have a
UBO register obligation and any payments which are deductible in one jurisdiction and made to an
associated recipient who either pays little or no tax on the receipt.



How can Bird & Bird
assist?

e Our international tax team advises clients on whether they have
disclosure obligations, and whether or not certain activities contain
hallmarks.

e We advise clients on how to manage and coordinate the reporting, if
multiple intermediaries (whether or not in various countries) are
involved, through DAC6 frameworks. We advise clients on how to
manage and coordinate their reporting obligations, especially where
multiple intermediaries (across a variety of countries) are involved.

e Please get in touch to find out more about how we can help.

Your key contacts

Brent Springael

Partner

Tel: +32 2 282 60 42
brent.springael @twobirds.com

Zoe Feller

Partner

Tel: +44 203 017 69 50
zoe.feller@twobirds.com

How can Bird & Bird assist? & 05


mailto:brent.springael@twobirds.com
mailto:brent.springael@twobirds.com
mailto:zoe.feller@twobirds.com

twobirds.com

Abu Dhabi & Amsterdam & Beijing & Berlin & Bratislava & Brussels & Budapest & Copenhagen & Dubai & Dusseldorf & Frankfurt & The
Hague & Hamburg & Helsinki & Hong Kong & London & Luxembourg & Lyon & Madrid & Milan & Munich & Paris & Prague & Rome

San Francisco & Shanghai & Singapore & Stockholm & Sydney & Warsaw

The information given in this document concerning technical legal or professional subject matter is for guidance only and does not constitute legal or professional advice. Always

consult a suitably qualified lawyer on any specific legal problem or matter. Bird & Bird assumes no responsibility for such information contained in this document and disclaims all
liability in respect of such information.

This document is confidential. Bird & Bird is, unless otherwise stated, the owner of copyright of this document and its contents. No part of this document may be published,
distributed, extracted, re-utilised, or reproduced in any material form.

Bird & Bird is an international legal practice comprising Bird & Bird LLP and its affiliated and associated businesses.

Bird & Bird LLP is a limited liability partnership, registered in England and Wales with registered number OC340318 and is authorised and regulated by the Solicitors Regulation
Authority. Its registered office and principal place of business is at 12 New Fetter Lane, London EC4A 1JP. A list of members of Bird & Bird LLP and of any non-members who are
designated as partners, and of their respective professional qualifications, is open to inspection at that address.

45010089.3



